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UNFAIR COMPETITION 





The essence of the right to protection 
of a trade-mark is that the claimant has 
an established good will, and it has 
symbols by marks, names or other in- 
dicia, and the essence of the wrong con- 
sists ih the sale of the property of one 
manufacturer or vendor for that of an- 
other. It is not the trade-mark, but 
the good will in connection with which 
the mark is used, that is protected, and 


the proprietor of a trade-mark cannot 
monopolize markets that his trade has 


not appropriated. Pulitzer Publishing 
Company v. Houston Printing Company, 
4 Fed. (2d) 924. 

The mark or symbol, used primarily 
to denote grade or quality and not origin, 
cannot become a valid trade-mark. Auto- 
mobile Oil Company v. Indian Refining 
Company, 3 Fed. (2d) 457. 

In the case of Hanover Star Milling 
Company v. Metcalf, 240 U. S. 403, 60 
L. Ed. 713, it is held that a manufactur- 
er of flour who has built up such an ex- 
tensive trade in southeastern states for 
flour labeled ‘‘Tea Rose’’ that in the 
flour trade in that territory those words 
will come to mean its flour and nothing 
else is entitled, irrespective of any ques- 
tion of technical trade-mark right, to 
enjoin the sale in Alabama of ‘‘Tea 
Rose’’ flour made by a rival manufac- 
turer and put up in packages so closely 
resembling those used by the former that 
they are calculated to and do deceive 
ordinary and casual purchasers into the 
belief that they are purchasing its flour. 

It was further held in the same case 
that the first appropriator of the words 
‘‘Tea Rose’’ for flour, by confining™ his 
use of that trade-mark to territory north 
of the Ohio River, with the result that his 


‘*Tea Rose’’ flour is wholly unknown in 





the southeastern states under that name, 
loses any right to enjoin the use in Ala- 
bama of the same trade-mark by another 
flour manufacturer who, in entire good 
faith and without knowledge of the other 
trade-mark, has built up such an ex- 
tensive trade in the southeastern states 
that in the flour trade in that territory 
the mark ‘‘Tea Rose’’ has come to mean 
its flour and nothing else. 


In this connection the Court in the 
last cited ease said: 


‘‘We are not dealing with the case 
where the junior appropriation of the 
trade-mark is occupying territory that 
would probably be reached by the prior 
user in the natural expansion of his trade, 
and need pass no judgment upon such a 
ease. Under the circumstances that are 
here presented, to permit the Allen and 
Wheeler Company to use the mark in 
Alabama, to the exclusion of the Hanover 
Company, would take the trade in good 
will of the latter company—built up at 
much expense and without notice of the 
former’s rights—and confer it upon the 
former, to the complete perversion of the 
proper theory of trade-mark rights.’’ 


In Pulitzer Publishing Company v. 
Houston Printing Company, 4 Fed. (2d) 
924, decided by the District Court for 
the Southern District of Texas, it is held 
that the use of the name ‘‘St. Louis Post- 
Dispatch’’ for a newspaper published in 
St. Louis and of general circulation 
throughout the country, and the registra- 
tion of the name ‘‘Post-Dispatch’’ as a 
trade mark, does not exclude the pub- 
lishers of a newspaper in Houston, Texas, 
from the right to use the name ‘‘Hous- 
ton Post-Dispatch,’’ where there was no 
unfair competition, either in intent or 
result. 


In Theodore Rectanus Company v. 
United Drug Company, 226 Fed. 545, it 
appeared that complainant’s predecessor 
in business, whose name was Regis, in- 
vented about 1877 a medicine and 
adopted as a distinguishing name there- 
for the word ‘‘Rex.’”’ It was registered 
as a trade-mark in 1898 under the law 
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of Massachusetts, and in 1900 it was 
registered in the Patent Office. Com- 
plainant’s predecessor, prior to 1900, 
made no appreciable effort to extend her 
trade or mark beyond Massachusetts. 
She did not advertise in any journal, nor 
employ any outside solicitors. Defendant, 
ignorant of the trade-mark, adopted for 
its medicine the word ‘‘Rex,’’ and used 
it in his own trade for many years, ex- 
pending several thousand dollars in mak- 
ing its medicine known and establish- 
ing a business in Kentucky. It was 
held that the complainant was not en- 
titled to an injunction to restrain defend- 
ant from using in the future ‘‘Rex’’ in 
connection with its preparation, and in 
the territory already occupied; and that 
the complainant and predecessor were not 
entitled to injunctive relief on account of 
estoppel. 

On the question of the similarity be- 
tween trade-mark and unfair competition 
eases the Court, in Hanover Star Mill- 
ing Company v. Allen Wheeler Company, 
208 Fed. 513 (which case as already 
noted, was passed upon by the United 
States Supreme Court and the holding of 
the Cireuit Court of Appeals was sus- 
tained), said: 


‘*In both the ‘trade-mark’ and ‘unfair 
competition’ cases the ground of the ac- 
tion and the reason for the remedy are 
identical. They are ail cases of unfair 
competition in trade, and the remedy is 
to tie the hands of the unfair trader. To 
the extent that differences exist, they per- 
tain, not to the underlying principle, but 
to the methods and degrees of proof re- 
quired to enforce the principle. If a deal- 
er has adopted a true trade-mark, his 
trade has given the mark its only mean- 
ing, and he need produce no other proof 
respecting meaning. If a defendant has 
put into a common market his articles 
bearing another dealer’s technical trade- 
mark, no further proof of fraud is re- 
quired. If a defendant has put into a 
common market his articles bearing a 
mark or name that had a common mean- 
ing, the complainant must show that the 
defendant is using the mark or name. not 





in its common meaning, but in its new 
meaning created by the complainaint.’’ 


Further, the Court, in the same case 
said: 


*‘These cases indicate to us that it is 
true in a sense that trade-marks are with- 
out territorial limitation; but not in a 
sense mentioned by complainant. The 
sense we perceive is one that goes back 
to the foundational purpose of the trade- 
mark suit. Since it is the trade, and not 
the mark, that is to be protected, a trade- 
mark acknowledges no territorial boun- 
daries of municipalities or states or na- 
tions, but extends to every market where 
the trader’s goods have become known 
and identified by his use of the mark. But 
the mark, of itself, cannot travel to 
markets where there is no article to wear 
the bedge and no trader to offer the ar- 
ticle.’’ 

In C. A. Briggs Company v. National 
Wafer Company, 215 Mass 100, 102 N. E. 
87, which was an unfair competition case, 
the Court refused to protect the trade- 
mark beyond the extent of territory in 
which the plaintiff had actually used it 
to designate his product. 


In the trade name case of Kaufman v. 
Kaufman 223 Mass. 104, 111 N. E. 691, 
the Court denied relief to one retailer 
against the use of his trade name by an- 
other retailer in a different section of the 
same state. After declaring that the 
plaintiff is entitled to relief only on the 
ground of unfair trade competition or in- 
terference with his established rights the 
Court continued as follows: 


‘‘The trade name and symbols of the 
plaintiff cannot extend into regions where 
his goods are not sold, where he has no 
customers, and where he has no trade. 
There can be no recovery unless it ap- 
pears that there has been a wrongful ap- 
propriation in the development of trade 
which belonged to the plaintiff. The mere 
use of a trade name which one person has 
found highly successful in bringing his 
goods to the favorable attention of the 
public in one business territory, by an- 
other person in another business territory, 
constitutes no actionable wrong. Actual 
or probable deception of the public to 
the harm of the plaintiff is the basis of 
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the action. There can be no unfair com- 
petition unless the plaintiff is actually a 
rival for the trade which the defendant 
secures. ’’ 

In Levy v. Waitt, 25 L. R. A. 190, 10 
C. C. A. 227, 21 U. S. App. 394, 61 Fed. 
1008, Levy was the elder adopter of the 
word ‘‘Blackstone’’ (geographical) as a 
brand for cigars. At the time of the suit 
Levy had a large trade in his Blackstone 
cigars in New York and the West, and 
Waitt had built up an extensive business 
in his Blackstones in New England. Waitt 
adopted the word ‘‘Blackstone’’ without 
knowledge of its previous use by Levy. 
Before Waitt established his New England 
trade, Levy had sold some of his Black- 
stone cigars in New England. But the 
sales were few and intermittent and re- 
sulted in no trade. To New England 
dealers and consumers the word Black- 
stone pointed to Waitt as the maker. In- 
asmuch as Levy had no property right in 
the brand except as appendant to his 
trade—no property right beyond insist- 
ing that the public be not deceived to the 
injury of his trade—he had no rights 
against Waitt in New England, whatever 
might be his rights in the use of that 
brand against Waitt or others elsewhere. 

In Cohen v. Nagle, 190 Mass. 4, 2 
L. R. A. (N. 8S.) 966, 76 N. E. 276, 5 Ann. 
Cas. 553, the complainant Cohen adopted 
the word ‘‘Keystone’’ to identify a brand 
of his cigars, and built up a large trade 
therein through New England. He be- 
lieved that he was the the originator of 
the word as applied to cigars; but, before 
his time, the word was used as a brand 
in the cigar business in the Middle and 
Western States. Defendant Nagle, after 
Cohen had established his New England 
trade, began marketing in New England 
Keystone cigars which he purchased from 
a manufacturer in Pennsylvania, where 
it was claimed that the manufacturer had 
a lawful right to use that word as a brand 
for cigars. The trial court protected 
Cohen by an injunction limited territorial- 
ly to New England. On appeal the decree 





was affirmed, the majority holding that, 
inasmuch as Cohen had not taken a cross- 
appeal, no question whether he had trade 
rights beyond the limits of his trade was 
before the court. Three justices expressed 
the view that Cohen’s trade rights did not 
extend beyond the limits of his trade. 

Carroll in Maryland, and Mellvaine, in 
New York (C. C.) 171 Fed. 125, had each 
in his locality established a trade in Bal- 
timore Club whisky. About thirty years 
later Carroll extended his trade to New 
York, and sought to stop McIlvaine on 
the ground that Carroll was the originator 
of the brand. It was held in substance 
that, conceding priority to Carroll, and 
independently of whether the brand was 
a technical trade-mark or merely a trade- 
name, Carroll was not entitled to an in- 
junction, because it was not Carroll’s 
prior appropriation of the mark or name, 
but his prior appropriation of trade 
through the use of the mark or name, that 
was to be protected. 








NOTES OF IMPORTANT DECISIONS 


CONTRACT TO EMPLOY ONLY UNION 
LABOR HELD INVALID.—The Court of Ap- 
peals of Ohio, in Polk v. Cleveland Ry. Co., 
151 N. E. 808, holds that a contract by em- 
ployer to’ employ only union labor is contrary 
to public policy, when it includes an entire in- 
dustry so as to operate generally in the com- 
munity, preventing workmen from obtaining 
employment under favorable conditions with- 
out joining the union. 

We quote briefly from the Court’s opinion: 

‘*Contracts by which an employer agrees to 
employ only union labor are contrary to public 
policy when they take in an entire industry 
of any considerable proportions in a community 
so that they operate generally in that com- 
munity to prevent or seriously deter craftsmen 
from working at their craft or workmen from 
obtaining employment under favorable condi- 
tions without joining a union. And such was 
the contract here, and it must necessarily be 
held to be in conflict wth the public policy 
of our law, and illegal and void. The universal 
trend of authorities supports this position. In 
addition to the cases cited by counsel, there is 
to be found in 13 Corpus Juris, p. 492, § 439, 
a collection of the cases and a diseussion of the 
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CHOOSING APPLES.—The recent case of 
Charles Bellchambers, a Hornsey fruiterer, raises 
a point of law which affects almost every house- 
wife almost every day. A food Inspector came 
into his shop, and insisted on buying certain 
apples. The defence was that the inspector de- 
sired to pick his apples, and the defendant ob- 
jected to giving him a privilege denied to the 
ordinary customer. ‘This objection involves the 
question whether, given a priced basket of fruit 
in a shop, a customer is entitled to choose his 
own specimens, which probably he or she would 
do on the principle of the Walrus in the ballad 
‘*with sobs and tears he sorted out, those of the 
largest size,’’ or must suffer the vendor to mix 
great and small indifferently. The legal prin- 
ciple involved is of course that of proposal of 
contract by advertisement. Does a retailer hold 
out that any particular orange displayed in his 
shop in a basket. where they are all labelled at 
the same price, will be sold to any customer 
who produces the money, and signifies his de- 
sire to buy it? In this class of cases the lawyer 
probably starts off with Carlill v. Carbolic Smoke 
Ball Company, 1893, 1 Q.B. 256, in which the 
defendants advertised that they would pay 
100 pounds to anyone who used their smoke-ball 
as directed and contracted influenza, On this offer 
they were held bound to the plaintiff, a stranger 
to them until her claim, but who had entirely 
fulfilled their conditions. If then the exposure 
of a priced article in a shop is an offer to the 
public, anybody who points to it with one hand 
and proffers the money with the other, should 
be entitled to the bargain. But sometimes it 
would require an intrepid customer to take the 
pick of the basket as a legal right, and, in the 
days of ‘‘Hobson’s choice’’ no’ one attempted 
process against that remarkable man for the 
hire of a horse other than that nearest the door. 
It is also reasonably clear that a tradesman is 
got bound to deal with all who come and may 
in fact, without reason given, require a would- 
be customer to leave his shop; see Sealey v. 
Tandy, 1902, 1 K. B. 296 (where the customer 
was in fact undesirable, but the case was de- 
cided on the broad ground). If, however, any- 
one entered and chose goods before he was turned 
out, his contract might be valid. A retailer is 
obliged to sell an inspector any food exposed for 
sale; see MeNair v. Terroni, 1915, 1 K. B. 526 
(milk only intended to be added to cups of tea), 
but again it might be open to question whether 
he was entitled to take big apples without pay- 
ing for a corresponding number of small ones.— 
Solicitors’ Journal (Eng.), April 3, 1926. 





| 


DIVORCED WIFE AS ONE OF ‘‘THE 
FAMILY. ’’—In the case of Eaton v. Eaton, 132 
Atl. 10, decided by the Supreme Court of New 
Hampshire, it appeared that a spendthrift trust 
was created for the use of the beneficiary and 
his family. The language of the trust did not 
precisely state and define what persons made up 
‘‘the family’’ or were included within its pro- 
visions. The question before the court was 
whether the divorced wife of the beneficiary of 
this trust was entitled to have the right of sup- 
port from the trust fund (a) from the time it 
was established until the date of the divorce; 
(b) after the divorce. The learned court held 
that the first question must be answered in the 
affirmative; in other words, that until the di- 
vorce was granted the wife had the same rights 
of support as the beneficiary and as the minor 
child. As to the second question, however, the 
court held that after the divorce she was not 
thereafter a member of the beneficiary’s fam- 
ily so as to thereafter entitle her to support from 
the trust fund. 

We quote from the Court’s opinion as follows: 

‘*The inquiry being what relationships and 
situations the testator probably had in mind to 
entitle persons as members of his son’s family 
to support from the fund, obviously the claim- 
ant’s needs do not control the testator’s wishes. 
Within the application of the beneficiary’s needs 
his needs include his family’s, but that his 
family includes his wife since the divorce does 
not follow. The testator, in omitting mention 
of her, intended not to have the fund used for 
her support except while she remained a mem- 
ber of his son’s family. If confirmation of this 
were required, it is furnished in the fact that by 
the will no unexpended part of the fund goes 
to her in the event of her survival of the son 
even as his widow. 

‘*In ordinary and common understanding mar- 
riage creates family membership between tho 
parties and divorce destroys it. The divorce 
completely dissolving the marital status, there- 
after there are no ties either of kinship or 
marital status to relate the parties. In law, and 
usually in fact, the parties upon divorce become 
strangers to each other, and no one thinks of 
calling a divorced man and woman members of 
each other’s family. If the man remarries, the 
former wife and the new one are not members 
of one and a common family. If until then the 
former wife remained a member of his family, 
then his act of remarriage would terminate her 
relationship in such respect without action of 
any kind on her part. Similarly, if the woman 
remarries, her former husband and her new. one 
do not belong to the same family. Nor is the 
duty to support a divorcing wife a test of the 
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relationship. The fact that the law affords un- 
usual remedies to enforce the duty does not af- 
fect the situation. Dependency does not de- 
termine family status. 

‘‘The implied inclusion of the needs of the 
son’s family within his own needs gives no 
indication that the testator meant that the 
family should have unusual scope of inclusion 
beyond its generally understood meaning. The 
creation of a spendthrift trust showed a pur- 
pose that creditors and claimants generally 
should not reach it, and no discrimination was 
made between the relative character of his 
son’s obligations. Exact and precise definition 
of family membership is not here called for. It 
is sufficient to say that the will does not treat 
the son’s wife after her divorce as a member 
of his family so as to give her support from the 
fund after she ceased to be his wife. 

‘*Although the trust was not established un- 
til a later date, a part of the trust fund was 
payable one year after the testator’s death. 
From the time it was payable until the divorce 
was granted this plaintiff had rights of support 
on the same basis as those of the minor child 
which are now considered. 

‘*The divorce did not affect the relationship 
of the minor child as belonging to her father’s 
family, within the application of the term in 
the testator’s contemplation. Nor did the de- 
cree granting the child’s custody to her mother 
remove her from the family within such con- 
templation. The trustee, by his counsel at the 
hearing, expressly, and the other defendants by 
default, have conceded this. What is said in 
the previous decision relative to the support of 
the beneficiary’s family is applicable to her.’’ 


PAROL EVIDENCE RULE APPLIED TO 
LETTERS.—In Garrison v. Salkind, 132 Atl. 125, 
decided by the Supreme Court of Pennsylvania, 
action was brought to recover the purchase price 
of certain paints sold and delivered by plain- 
tiff to defendant. The trial court excluded evi- 
dence of an oral agreement between the parties 
settling and compromising the claim for paint 
as well as a claim by defendant against plain- 
tiff, on the ground that this evidence was in 
contradiction of a letter written by defendant, 
to plaintiff, stating that his claim had been ad- 
justed. The Supreme Court held that this rul- 
ing was improper, since the letter was not a 
contract complete within itself and was merely 
evidence collateral to the issue involved. 

The court’s opinion, written by Mr. Justice 
Schaffer, discusses the legal principles applicable 





to contradiction or explanation of a letter in the 
foliowing manner: 

‘‘The court below, after having Hitard all 
of the defendant’s testimony as to the oral 
agreement that the charge for the paint was to 
be canceled, ruled, when defendant’s letter was 
admitted, that under the authority of Gianni 
v. Russell & Co. (281 Pa., 320, 126 A., 791) the 
testimony was incompetent as ‘an attempt by 
parol to contradict the writing without evidence 
of fraud, accident or mistake.’ 

‘‘It is not our intention to depart from the 
principles announced in the Gianni case, but 
for several reasons we think the trial judge erred 
in applying the rule to this controversy. In 
the nature of the instrument involved lies the 
main distinction between the cited case and the 
one at bar. It must be kept in mind that the 
parol evidence rule does not apply every time 
any written instrument is sought to be affected 
by testimony of some agreement or understand- 
ing not included within it. We do not need 
to enumerate here the several instances in which 
the rule has no application, but at least one very 
important restriction upon its application is ad- 
verted to at length in the Gianni case: 

‘«¢The writing must be the entire contract 
between the parties if parol evidence is to be ex- 
cluded, and to determine whether it is or not 
the writing will be looked at, and if it appears 
to be a contract complete within itself, ‘‘ couched 
in such terms as import a complete legal obliga- 
tion without any uncertainty as to the object or 
extent of the engagement, it is conclusively pre- 
sumed that the whole engagement of the parties 
and the extent and manner of their undertaking 
were reduced to writing.’ ’’ 

‘“When we look at the instrument to be con- 
sidered, a mere letter, we must be impressed 
with the fact that it neither appears nor pur- 
ports ‘to be a contract complete within itself.’ 
It is merely a declaration by defendant as to 
what he would accept in satisfaction of a par- 
ticular claim, namely, that for extra work, and 
it does not pretend to embrace any other trans- 
action between the parties. It is nothing more 
than evidence of the fact that defendant agreed 
to reduce his claims to a certain figure, and 
comes within the rule stated in 22 Corpus Juris, 
p. 1142: 

‘*¢A writing which does not vest, pass, nor 
extinguish any right either by contract, opera- 
tion of law, or otherwise, but is used as evi- 
dence of a fact, and not as _ evidence 
of a- contract or right, may be susceptible 
of explanation by extrinsic circumstances or 
facts. This rule applies to account books, bills 
of parcels, letters, memoranda, receipts, state- 
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ments of accounts, statements of loss furnished | fendant was a nonresident, it came plainly with- 


to an insurer, and other writings of a non-con- 
tractual nature.’ 


Til. App., 80) 


| 


| the ground of diverse citizenship. 
‘‘In Thomas Pressed Brick Co. v. Fowler (97 | 
it was held that a written | 


memorandum of a settlement, like an ordinary | 


receipt, is open to explanation as to what trans- 
actions were in fact covered by its general 
terms. 


‘*Professor Wigmore, in his work on Evidence 


(2d ed., vol. 5, sec. 2429), recognizes that the 


parol evidence rule does not apply to all writ- | 


ten instruments, saying: 

‘*¢*The mere circumstance that some writing 
has been made by parties, for the better recol- 
lection of the terms of their transaction, does 


not of itself make that writing the sole memorial 


of the transaction, even to the extent covered 
by the writing. There may have been no in- 
tegration at all, in spite of the written notes; 
i. e., no attempt to make the writing embody 
the transaction or any part of it, but merely to 
furnish an aid to the writer’s recollection or a 
written admission for the other party’s satis- 
faction.’ ’’ 


ACTION HELD REMOVABLE THOUGH 
VENUE WOULD HAVE BEEN IMPROPER IF 
BROUGHT IN FEDERAL COURT.—The United 
States Supreme Court in Great Northern R. Co. 
v. Galbreath Cattle Co., 46 Sup. Ct. 439, holds 
that an action between citizens of different 
states, within Judicial Code, § 24 (Comp. St. § 
991), is removable to federal court under sec- 
tion 28 (Comp. St. § 1010), though, as matter of 
venue, action could not have been brought orig- 
inally in court to which removal was sought. 

We quote from the Court’s opinion: 

‘*Tt also is apparent, from the complaint and 
the petition for removal, that the case was one 
between citizens of different states in the sense 
of the statute defining the general jurisdiction 
of the federal District Courts. Judicial Code, 
§ 24 (Comp. St. § 991). The words of that 
statute are: 

‘* ¢Shall have original jurisdiction * * * of 
all suits of a civil nature * * * where the 
matter in controversy exceeds, exclusive of in- 
terests and costs, the sum or value of three 
thousand dollars, and * * * is between citizens 
of different states.’ 


‘*This was such a case. The amount in con- 
troversy exceeded the requirement, and the 
plaintiffs were citizens of states other than the 
one of which the defendant was a citizen. 
Sweeney v. Carter Oil Co., 26 8. Ct. 55, 199 U. S. 
252, 256, 50 L. Ed. 178. And as the case was 
begun in a court of a state of which the de- 





in the provision for the removal of cases on 
Judicial 
Code, § 28. In concluding otherwise the state 
courts conceived that they were following Smith 
v. Lyon, 10 8S, Ct. 303, 133 U. S. 315, 33 L. 
Ed. 635, and Camp v. Gress, 39 8S, Ct. 478, 250 
U. S. 308, 63 L. Ed. 997. But they misappre- 
hended the question involved in those cases. 
Both were begun in a federal court, and both 
were recognized as falling within the general 
jurisdiction of those courts. The question in 
each was one of venue—whether the case could 
be maintained in the court of a particular dis- 
trict against the defendant’s objection. That 
question was answered in the negative. In 
Camp v. Gress the court was careful to point 
out the difference in purpose and operation be- 
tween the statutory provision defining the gen- 
eral jurisdiction of the federal District Courts 
and the provision dealing with venue. And in 
General Investment Co. v. Lake Shore & Michi- 
gan Southern Ry Co., 260 U. S. 261, 43 Sup. 
Ct. 106, and Lee v. Chesapeake & Ohio Ry. 
Co., 260 U. 8S. 653, 43 Sup. Ct. 230, this court 
again pointed out that difference, and also that 
the venue provision respecting suits begun in 
those courts has no application to suits removed 
into them from state courts. The difference be- 
tween the original removal statute of 1789 (chap- 
ter 20, § 12, 1 Stat. 79), to which the state courts 
gave some attention, and the present statute was 
shown in the last paragraph of the opinion in 
Lee v. Chesapeake & Ohio Ry. Co., supra, and 
does not cali for further comment here.’’ 








It is well in making a cross-examination to be 
reasonably sure of the answer before asking a 
question. Otherwise there may result the pre- 
dicament of the man whose little daughter was 
asked by a visitor which member of the family 
she liked best. ‘*Mother,’’ said the child. ‘‘ Who 
next?’’ ‘‘Little sister.’’ ‘‘Who  next?’’ 
‘*Auntie.’? The father, who was sitting in a 
corner of the room, spoke up, saying, ‘‘ Well, 
my dear, when do I come in?’’ ‘‘ At two o’clock 
in the morning,’’ was the prompt reply.—The 
Argonaut. 


General Parker and his aide were traveling 
from one post to another on inspection. The 
general noted that the driver of the four-line 
team seemed to know his mules well and always 
addressed them by name. 

**Get up dar, Tom! Frow yo’se’f inter dat 
collar, Sam! Steady dar, Jim! Mahnd yo’ 
step General! ’’ 

General Parker finally asked: 

‘*How did you come to name that mule ‘Gen- 
eral’?’’ 


‘* Well suh, yo’ see he does most of de prancin’ 
but mighty little of de pullin’.’’ 
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LIABILITY OF DEFENDANT FOR 
EXPENDITURES MADE BY PLAIN- 
TIFF IN AN EFFORT TO SAVE AN 
ANIMAL DAMAGED BY TORT OF 
DEFENDANT 


By RaLeH STANLEY BAUER 
Professor of Law in De Paul University, 
Chicago 

It often happens that a tort makes pru- 
dent the expenditure of money by the in. 
jured party for the purpose of repairing 
the damage or of avoiding or mitigating 
damage consequent upon the defendant’s 
wrong. As a general proposition, it is well 
settled that ‘‘the plaintiff has a right to 
compensation for money expended in good 
faith in an effort to save the property, as 
well as for the loss of the property itself, 
even if, after all attempts to save the 
property, its loss is total, since ‘plaintiff 
is entitled to fair indemnity for his loss.’ 
It ean be said of such expenditure that ‘it 
was incurred, not to aggravate, but to les- 
sen the amount for which the defendants 
might be held liable. Had it proved suc- 
cessful, they would have had the benefit of 
it. As it turned out otherwise, it is but just 

that they should sustain the loss.’ ’”! 

In order that plaintiff may recover for 
expenses incurred in an effort to mitigate 
damages, there are only two generally 
_ recognized requisites: first, that the plain- 
tiff shall have acted in good faith in making 
such expenditures; and second, that the 
plaintiff shall have acted reasonably in 
expending so much money. Is there a third 
requirement that the plaintiff, in order to 
recover the full amount of such expendi- 
tures, must expend no more than an amount 
equivalent to the value of the chattel? 

Sutherland says: 


confined to such as are reasonable and made 


(1) Bauer on Damages, pp. -157, 158, fueting 
Watson v. Bridge. 14 Me. 201, 31 Am. Dec 

with Ly reovel in Ellis v. Hilton, i 

3 N. 1048, 6 L. R. A. 454, 18 Am. 

St. Rep. "438. 

v. Hilton were actions brought for injuries to 

horses, after plaintiffs had attempted their cure. 


‘The efforts made to | 
reduce the effects of the wrong must be | 





Bork Watson v. Bridge and Ellis | 


in good faith. The expense resulting from 
them can be recovered only to the extent 
that it is within the loss which would other- 
wise have been sustained.” In Keyes v. 
Minneapolis & St. Louis Railway Co.,3 the 
Supreme Court of Minnesota says: ‘‘In a 
case like the present the owner is entitled 
to recover for the diminished market value 
of the animals after cure, so far as a cure 
was effected, and, in addition thereto, such 
expenses as he incurred in reasonable at- 
tempts to effect a cure, and a reasonable 
sum or compensation for the loss of the 
use of the horses while under treatment, 
provided the whole damages do not exceed 
the original value of the property.”’ 

Ellis v. Hilton,* is cited by Sutherland 
as authority for the proposition that the 
expense resulting from efforts to reduce the 
effects of the wrong ‘‘can be recovered only 
to the extent that it is within the loss which 
would otherwise have been sustained.’’ In 
that case, the court says: ‘‘It is evident 
from the testimony that the plaintiff acted 
in good faith in attempting the cure, and 
under the belief that the mare could be 
helped, and be of some value. The court 
below, however, seems to have based its 
ruling that no greater damages could be 
recovered than the value of the animal, and 
that these moneys expended in attempting 
a cure could not be recovered, upon the 
ground that the defendant was not con- 
sulted in relation to the matter of the at- 
tempted cure. Whatever damages the 
plaintiff sustained were occasioned by the 
negligent conduct of the defendant, and re- 
covery in such cases is always permitted 
for such amount as shall compensate for 
the actual loss. If the horse had been killed 
outright the only loss would have been its 
actual value. The horse was seriously in- 


(2) rae egg on nee 4th ed., p. 321, cit- 
ing: Murphy v. McGraw, 74 Mich. 318, 4 N. W. 
gi = Vv. Hilton, 78 Mich. 150, 43 N. W. 1048, 
6 A. 454, 18 Am. St. Rep. 438; Keyes v. 
a & St. Louis Ry. Co., 36 Minn. 4, 30 
N. W. 888: and other cases. An examination of 
the cases cited to sustain the proposition of the 
text, that there can be recovery of the expendi- 
ture only to the extent that it is within the loss 
that would otherwise have been sustained, shows 
that few decisions directly sustain this proposi- 
tion. 


(3) 
(4) 


See note 2, supra. 
See note 2, supra. 
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jured; but the plaintiff, acting in good 
faith, and in the belief that she might be 
helped and made of some value, expended 
this $35 in care and medical treatment. 
He is the loser of the actual value of the 
horse, and what he in good faith thus ex- 
pended. He is permitted to recover the 
value, but eut off from what he has paid 
out. This is not compensation. Counsel 
for defendant contends that such damages 
cannot exceed the actual value of the prop- 
erty lost, because the loss or destruction is 
total. There may be cases holding to this 
rule; but it seems to me the rule is well 
stated, and based upon good reason, in 
Watson v. Lisbon Bridge,® in which the 
court says: ‘Plaintiff is entitled to a fair 
indemnity for his loss. He has lost the 
value of his horse, and also what he has 
expended in endeavoring to cure him.’ ”’ 
The Texas Court of Appeals has said: 
‘*Plaintiff was entitled to recover the full 
market value of his animals before their 
injuries, and appellant cannot complain of 
being charged also with the cost of hay and 
medicine used by the plaintiff in a good- 
faith effort to avert their entire loss.’’® 
The Supreme Court of Washington has 
well said: ‘‘Appellant further contends 
that the trial court erred in allowing dam- 
ages for medicine, attention, and hospital 
expense, in addition to $350 allowed as the 
value of the horse. It argues that had the 
horse been killed outright, no liability could 
have resulted further than actual value, and 
that where an animal is injured, and sub- 
sequently dies, the party whose negligence 
causes the injury can be held for no greater 
liability than if the animal should be killed 
outright. To support this contention, ap- 
pellant cites Wilson v. Seattle, ete., Co.’ 
In that case it appeared that the plain- 
tiff’s horse was injured, but did not die, 
and that plaintiff was permitted to recover 
for depreciation in value in addition to 
damages for loss of services, and expenses 
of veterinary treatment. The judgment, 


(5) 14 Me. 201. 


(6) Chicago, R. lL. & P. Ry. Co. v. Clark, (Tex. 
Civ. App.) 166 S. W. 128. 


(7) 55 Wash. 656, 104 Pac. 1114. 





awarding all these items of damages, was 
sustained by this court. In this case, the 
horse died, after respondent incurred ex- 
pense in an effort to save its life. It was 
his duty® to make such an effort in order 
that damages for which the appellant would 
be liable might be minimized. In a careful 
performance of this duty respondent in- 
curred necessary expenses prior to the death 
of the horse. Without fault on his part, and 
as a direct result of appellant’s negligence, 
he thus sustained damages in addition to 
the loss of the horse. That measure of dam- 
ages should be applied to the facts proven 
which will result in compensation to an in- 
jured party, without inflicting unjust pun- 
ishment upon a negligent party. As stated 
in the Wilson Case, supra, the ordinary rule 
relative to an injured animal is that if the 
animal is not lost, but its value is depre- 
ciated, the measure of damages will be the 
difference in value before and after the 
injury, and expenses incurred, provided the 
total damages awarded do not exceed the 
original value. In cases, however, where an 
injury finally results in death, after a pros- 
pect that expense of treatment prudently 
incurred might save the animal’s life, there 
is no sound reason why expenses thus in- 
curred in addition to the value of the ani- 
mal should not be awarded as damages; for 
had the animal recovered, the party at fault 
would have received the benefit of the re- 
covery and the expenses incurred.’ It 
will be noticed that this case flatly repu- 
diates the supposed rule that the value of 
the animal is the outside limit of recovery, 
and lays down the broad rule that, in 
addition to the value of the animal, ex- 


(8) See Rock v. Van Dine, 106 Kan. 588, 189 
Pac. 157. This case calls attention to the fact 
that there is no true duty on the part of the 
person suffering legal injury to avoid consequent 
damage, and that the correct statement would 
be that the injured party is under a legal dis- 
ability to compel payment of damages for the 
avoidable consequences. 


(9) Douglass v. Seattle Electric Co., 73 Wash. 
561, 132 Pac. 229. 

“When property is not entirely lost or destroyed, 
but only impaired in value, the measure of dam- 
ages is the difference between the value before 
the injury and immediately thereafter, and the 
reasonable expense incurred or value of time spent 
in reasonable endeavor to preserve’ or -restore 
the. property injured.” Cunningham vy. Dicker- 
son, 104 Mo. App. loc. cit. 413, 79 S. W. 493, 
pe with approval, Smith v. Chicago & A. 

y. Co., 127 Mo. App. 160, 105 S. W. 10. 
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penses reasonably incurred may be re- 
covered. 

A similar rule is supported in the fol- 
lowing words of the Massachusetts court: 
**It would be most unjust to impose upon 
an owner the duty of trying to effect a cure, 
if that is what ought to be done, and to 
leave him remediless for expenses so in- 
eurred if his attempt proves unsuccessful. 
Of course, he is bound to act in good faith, 
and to exercise a sound discretion, so as not 
to make an unreasonable expenditure, in 
reference to the probability of diminishing 
the damages; but if money is prudently 
expended in the hope of mitigating the in- 
jury, and notwithstanding this the animal 
is lost, there is no good reason why this 
expense, as well as the value of the animal 
should not be included as a part of the dam- 
ages. This is in accordance with the weight 
of authority.2° 


(10) “Expense for doctoring, medicines, and 
caring for a horse in an effort to minimize damage 
done is not an improper element of damage.” 
Powell v. Hill, (Tex. Civ. App.) 152 S. W. 1125, 
citing: Ulit v. Biggs, 53 Tex. Civ. App. 529. 116 
S. W. 126: Railway v. Keith, 74 Tex. 287. 11 S. W. 
1117; Railway v. Chambl'ss, 54 S. W. 401. 

In Central Texas Telephone Co. v. Allmand, 
(Tex. Civ. App. 1922-1923) 246 S. W. 676, the 
Court said: ‘The findings of the jury are against 
appellant on every issue and supported by evi- 
dence. They found the horse to be worth $125.00 
before the injury and of no value just after the 
injury and none on the day of trial. They found 
the $38.50 expended in the necessary care to be 
reasonable. It is true the issue of value was 
sharply drawn, and that the horse may have some 
value. but as said in Nading v. Denison & P. 
Suburban Ry. Co., 22 Tex. Civ. App. 175, 54 S. W. 
413: ‘It is often the legal duty of the injured 
party to incur such expense to prevent or limit 
the damages; and if it is judicious, and made in 
good faith, is recoverable, though abortive.’ 
1 Suth. Dam. (2d Ed.) p. 132; Mayor, etc. v. Suth- 
er.and, (Tenn.) 29 S. W. 228 Care should be 
taken. however not to allow a deuble recovery 
for this element of damage It is held in G., 
Cc. & S. F. Ry. Co. v. Keith, 74 Tex. 289. 11 S. W. 
1117: ‘The general rule undoubtedly is that where 
there is a total loss of personal property result- 
ing from the negligence of the defendant the 
measure of damages is the value of the property 
at the time of the injury and interest. This rule 
is not inflexible. Where an animal is so injured 
that its usefulness is not only impaired but 
destroyed, the measure of damages is its value, 
reasonable compensation for attention, and ex- 
penses in prudent efforts to effect a cure. It 
is said in Shearman & Redfield on Negligence: 
‘The law would be inhuman if it should prescribe 
a different rule even where the animal eventually 
dies, since it would then offer an inducement to 
the owner to = = its sufferings.’ It is held 
in St. Louis S. . Ry. Co. v. Chambliss, (Tex. 
Civ. App.) 54 S. W. 401: ‘It is contended by ap- 
pellant that the proof shows that the mule in- 
jured was rendered worthless by the injury, and 
plaintiff could only recover its market value.’ If 
the mule was rendered worthless by the injury, 
and that fact appeared at the time, then plaintiff 
would not be entitled to recover for his time and 
labor given and expenses incurred in caring for 
the mule. If, however, the injury was such that 
it did not clearly appear that the mule was ren- 
dered worthless, but its condition was such that 
a reasonably prudent man would have had rea- 





Suppose that plaintiff’s horse, worth $100 
is so damaged through the negligence of 
defendant that, in order to effect the horse’s 
cure, plaintiff, in the exercise of reason- 
able prudence, gradually incurs veterinary 
expenses in the sum of $110. Then the 
horse unexpectedly dies as a result of de- 
fendant’s wrong. According to the three 
rules stated in various cases, three differ- 
ent measures of damages are possible in 
this case: 1. Some of the courts intimate 
that, in such a ease, they would permit a 
verdict for no more than $100, the value 
of the horse. 2. Other courts permit the 
recovery of $100, the value of the horse, 
plus $100 of the amount expended for the 
treatment of the horse, provided the ex- 
penditure was reasonably incurred. 3. 
Still other courts would probably permit 
the recovery of $100, the value of the horse, 
plus the entire $110 expended, provided 
again that the expenditure has been in- 
curred reasonably. 

The first rule is laid down in cases 
wherein the animal is so badly injured that 
it should be apparent to any reasonable 
person that any expenditure for veterinary 
attention is a mere waste of money. A 
rule limiting recovery to the mere value of 
the animal should have no application what- 
ever to a case in which there has been a 
reasonably prudent expenditure for veter- 
inary service. 

The second rule, limiting recovery to the 
value of the animal, plus the expenditure 
for veterinary services in the amount of 
such value, if such expenditure be reason- 
able, is arbitrary and unsound. Clearly it 
son to believe that by proper care the mule 
could be cured or rendered serviceable, then such 
time, labor, or expense reasonably expended for 
that purpose would be recoverable, in addition to 
the market value of the mule, though the injury 
may have rendered it worthless.” 

In Hey v. Hawkins, 120 Ill. App. 483, plaintiff 
was allowed $125, value of the horse, plus $40, 
his keep for 4 months, minus $1.50, which plain- 
tiff received for him from a horse-killer after 
the horse had become worthless. The Court said: 
“Anything which appellee (plaintiff) paid for the 
keeping of a horse rendered worthless b 
fault of the appellant, was a part of the appellee’s 
damages, and unless and until he was reasonably 
convinced that he could not cure the animal, he 
was bound to make expenditures for that pur- 
pose, if in good faith and peutont judgment he 
thought that this might diminish the ultimate 
damages. He could have properly demanded such 


expenditures from the appellant as well as the 
expense of keeping.” a, ; Fi ; 
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would be foolish for the owner of the dam- 
aged horse to expend at once, upon the 
horse’s injury, an amount in excess of the 
value of the horse, in order to save him, and 
certainly the owner spending, immediately 
upon the injury of a $100 horse, $150 to 
save him, ought not to be permitted to 
recover the $150 expenditure from the 
wrongdoer. This would not be according 
to any sound theory of compensation. The 
$50 extra expenditure in such a case repre- 
sents, not the prudent act of plaintiff to 
mitigate damages, but the foolish and im- 
prudent act of the plaintiff, and should not 
therefore be assessed against the defendant. 
It is evident that courts must have had this 
kind of case in m’nd when they first laid 
down this rather arbitrary rule. It is 
equally evident that this rule should have 
no application to a case in which a plaintiff, 
in the exercise of reasonable prudence, has 
expended $110 in a gradual and long con- 
tinued but unsuccessful effort to effect a 
eure. 

The third rule, broadly allowing recovery 
of the value of the animal, plus expendi- 
tures reasonably made im a bona fide at- 
tempt to effect a cure, seems the only sound 
rule on principle. If the ideal of the law 
of damages, full compensation to the plain- 
tiff, were always a practicable goal and 
economically sound, there would never be 
any difficulty in the administration of such 
a rule, and perhaps this rule would then 
be more widely, if not universally, accepted. 
There can be no doubt that the ideal of 
complete compensation to the person ag- 
grieved is, in many cases, not seriously 
sought by the courts, because of the serious 
economic consequences that the payment of 
such damages by one person to another 
would entail. Everyone who has carefully 
examined any large number of cases on 
personal injuries and wrongful death, even 
in States wherein no limitation of amount 
is placed upon recoveries in the latter type 
of cases, knows that many of the decisions 
holding verdicts excessive really deny full 
compensation to the plaintiff, the very evi- 
dent belief of the court being that it is 





better that the plaint'ff should bear a por- 
tion of the burden of his misfortune than 
that the court should bring about a very 
great economie shock to the defendant. or 
to society by giving its sanction to a very 
large verdict. We are not concerned here 
with the soundness of this tacit and un- 
avowed but potent doctrine of many courts; 
for it is sufficient for our purposes here to 
note that such a silent doctrine actually 
exists and is of much importance. That 
being the case, suppose that a plaintiff has, 
in the exercise of reasonable prudence, ex- 
pended $600 in a long period of veterinary 
treatment, wherein a series of payments of 
$5 or $10 occurred, with a cure always ap- 
parently about to be achieved, and the horse 
has finally died, having been worth at the 
time of the injury only $100. In view of 
the above mentioned tendency of most 
courts not to permit verdicts that seem so 
large as to effect an unsatisfactory economic 
result, even where the ideal of compensa- 
tion seems to demand otherwise, does it 
seem likely that any court w'll, in such 
a case, permit a verdict of $700 for in- 
juring a $100 horse? 

However, even admitting that it may be 
undesirable, in the last mentioned state of 
facts, to give the plaintiff seven times the 
value of his horse, it is submitted that it 
is unsound to limit the plaintiff either to 
the value of his animal, or even to the 
value plus veterinary fees in a similar 
amount, and that the true rule is that the 
plaintiff should recover the value of the 
horse, plus expenditures reasonably in- 
curred in an effort to save him. Yet it 
seems likely, and perhaps leads to a de- 
sirable result in most cases, that the courts 
will say with the Supreme Court of Wash- 
ington: ‘‘That measure of damages should 
be applied to the facts proven which will 
result in compensation to an injured party, 
without inflicting unjust punishment upon 
a negligent party. 
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MASTER AND SERVANT—FELLOW 
SERVANT 


SETZKORN v. CITY OF BUFFALO 
215 N. Y. Supp. 584 
(Supreme Court of New York, April 2, 1926) 


Fe. ow-servant rule does not apply to action 
by emp'’oree for damages to his automobile 
caused hy neg'igence of another employee in 
pe mitting team of horses to run away and col- 
lide with auto nobi‘e. 


Tove & Keating, of Buffalo, for appellant. 

Frederick F. G:ot+, of Buffalo, for respondent. 

HINKLEY, J. This appeal presents a very 
:ovel and interesting question: Is the common 
master liab e for the negligent act of one servant, 
causing damage to the property of a fellow serv- 
ant, while both servants are engaged at the 
ti ei. the service of the master? 

On June 9, 1924, about midday, plaintiff was 
seated in his own automobile, which he had 
parked along the southerly curb of North street 
in the city of Buffalo. Plaintiff, at the time, 
was employed by the defendant municipality as 
an inspector in the bureau of engineering, and 
was actually engaged at the time in such serv- 
ice, but using his own automobile without re- 
imbursement by the defendant for such use, 
but solely for the convenience of the plaintiff 
in such service. A horse-drawn street-cleaning 
wagon, whose driver was walking alongside of 
the wagon, came from behind plaintiff’s parked 
automobile, and the wagon and one horse came 
into collision with plaintiff’s automobile. The 
p'aintiff and the driver of the wagon were serv- 
ing the same master, under the same control, 
receiving compensation from the same source, 
engaged in the same general business, and were 
fellow servants within the rule. Had plaintiff 
himself been injured, he could not recover from 
the common master for the negligent act of his 
fellow servant. Boldt v. New York Central 
R. R. Co., 18 N. Y. 432, and kindred cases. 

Apparently plaintiff and the driver of the 
wagon were in service in the same department 
of streets of the master. But, if not, the fellow- 
servant rule would have applied, had plaintiff 
been personally injured, as the ‘‘different de- 
partment’’ rule has been expressly rejected in 
this state. Slater v. Jewett, 85 N. Y. 61, 39 
Am. Rep. 627. Upon the doctrine of respondeat 
superior, a master is charged with the negligent 
act of his servant which injures a third person. 
Negligence of one servant, which causes per- 
sonal injuries to a fellow servant, is not charge- 
able against the master. Laning v. N. Y. C. 
R. R. Co., 49 N. Y. 521, 528, 10 Am. Rep. 417. 





Exhaustive research has discovered neither 
precedent nor comment upon the question at 
issue of the extension of the fellow-servant rule 
beyond injuries to the person of a fellow serv- 
ant to that of injuries to the property of the 
fellow servant. Recourse to the origin and rea- 
sons given for the adoption of the fellow-serv- 
ant rule must be had before a determination can 
be made of the question whether the responsibil- 
ity of the master should be further excused, by 
relieving him of the consequences of the neg- 
ligent act of one servant, which results in dam- 
age to the property of a fellow servant. 

The fellow-servant rule, which is an excep- 
tion to the ordinary rule of agency, finds its 
authoritative origin in England in 1837. Priest- 
ley v. Fowler, 3 M. & W. 1, Murph. & H. 805. 
Almost at the same time it appeared in the 
United States in 1841 and 1842. Murray v. 
South Caro'ina R. R. Co., 1 MeMul. (8. C.) 385, 
36 Am. Dec. 268; Farwell v. Boston & W. R. R. 
Corp., 4 Mete. (Mass.) 49, 38 Am. Dee. 339. 
The fel’ow-servant rule is firmly fixed as the 
law of this state. ‘‘It is too late (1858), aft- 
er these numerous decisions affirming the prop- 
osition, * * * to question the soundness of 
the reasoning upon which it is based.’’ Russell 
v. Hudson River R. R. Co., 17 N. Y. 134. 

Various reasons for the fel‘ow-servant rule 
have been advanced: (1) The receipt of wages 
differentiates the position of a servant who is 
suing his master from that of a person who is 
suing a stranger. (2) Obligation of master is 
fully satisfied by the employment of competent 
servants. (3) The master does not contract 
with his servant to do his business in person. 
(4) The negligence of a fellow servant, who 
was selected with due care by the master, is 
one of the risks which each servant accepts, and 
may be implied from his entering and remain- 
ing in his employment. (5) Public policy de- 
mands the enforcement of the rule which results 
in making each servant more cautious, thereby 
benefiting fellow servants, master, and strangers. 

Neither the doctrine of respondeat superior 
nor the fellow-servant rule is founded in abstract 
or natural justice. Both must be placed upon 
the foundation of public policy. Crispin v. Bab- 
bitt, 81 N. Y. 516, 527, 37 Am. Rep. 521, dis- 
senting opinion by Earl, J. 

We are not concerned with the question of 
an extension of the doctrine of respondeat su- 
perior, as that doctrine is firmly established be- 
yond the power of the court to vary. But we 
are required to determine the limitation or ex- 
tension of the fellow-servant rule. There is no 
established public policy and no logical reason 
apparent why the fellow-servant rule should be 
extended to excuse a master whose servant, 
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while actually in service, negligently damages 
the property of a fellow servant. It is not one 
of the risks contemplated by the master or serv- 
ant, nor compensated for in increased wages. 
So far as concerns the property of a fellow 
servant that is being used in the service of the 
master as a convenience to the fellow servant, 
it is as though his property were that of a 
stranger, to whom the master would be liable for 
the negligent act of his servant. ‘The fact that 
the driver of the wagon and the plaintiff were 
fellow servants of the defendant, and engaged 
in such service at the time of the collision, does 
not, therefore, relieve the defendant from its 
responsibility for damages to plaintiff’s prop- 
erty, due to the negligent act of the driver of 
the wagon. 

Counsel for appellant contends, and the trial 
was had upon the theory, that proof was essen- 
tial that the horses drawing the cleaning wagon 
were running away at the time, and had, prior 
to that time, displayed such tendencies. The 
proof disclosed that there was no driver upon 
the wagon, and that the attendant was engaged 
in following alongside of the wagon, shoveling 
dirt from the street into the wagon, and that 
after the collision the driver ran up and caught 
the horses. As plaintiff was concededly not 
guilty of contributory negligence, this proof 
made out a prima facie case. In the absence of 
any explanation upon the part of the defendant, 
judgment in favor of the plaintiff was proper. 

‘*The witness did not testify that he was look- 
ing when the horses became detached, but that 
his attention was attracted by the stopping of 
the car, and that he then looked and saw the 
horses running away from the car. But this 
was sufficient to make out a prima facie case. 
The fact that the horses were unattended and 
unfastened in the street was, unexplained, evi- 
dence of negligence against the defendant.’’ 
Unger v. 42d St. & G. St. Ferry R. R. Co., 51 
N. Y. 497, 500; Norris v. Kohler, 41 N. Y. 42; 
Howley v. Kraemer, 73 N. Y. 8. 142, 36 Mise. 
Rep. 190; Pearl v. Macaulay, 39 N. Y. 8S. 472, 
6 App. Div. 70. 

Testimony by plaintiff of an alleged statement, 
made by the driver of the wagon after the acci- 
dent, tending to prove that the team of horses 
which collided with the plaintiff’s automobile 
was the same team that ran away upon a prior 
occasion, was not part of the res gestae, and 
clearly inadmissible. Kay v. Metropolitan St. R. 
Co., 57 N. E. 751, 163 N. Y. 447. Objection was 
made and exception taken by defendant’s coun- 
sel to the alleged admission upon the part of 
the driver of the wagon; but, as proof that the 
horses had run away upon previous occasions 
was not essential to plaintiff’s case, the error 





in the admission of that evidence was not prej- 
udicial to the defendant. 

Judgment of the lower court affirmed, with 
costs. 


NOTE.—Application of Fellow-Servant Rule 


to Property Damage.—We publish in full the 
foregoing case on account of its importance as 
one of apparent first impression. 








ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETHICS. 


QUESTION NO. 241 


A & B are the attorneys for the plaintiff in 
the case of Smith v. Jones, now pending un- 
determined before a Referee in New York Coun- 
ty. P & Q, the agents for the plaintiff and 
resident in a foreign country, have documents, 
the property of the plaintiff and necessary to 
the presentation of his case, which they re- 
fuse to deliver. A & B have been the attor- 
neys for P & Q in various matters for many 
years. Several suits are started against P & 
Q in New York County, in one of which an 
attachment is levied and in the other an in- 
junction is applied for. P necessarily comes to 
New York, for the purpose of furnishing the in- 
formation and verifying the papers required 
to vacate the attachment and defeat the in- 
junction. P arrived on one of the larger liners 
and is registered at a well known New York 
hotel. It is possible that his arrival was re- 
ported in one or more of the daliy papers, but 
A & B do not claim to have read any such item. 
P is averse, while here, to testifying in Smith 
v. Jones, as it will prejudice him in other re- 
lations with Jones. 

In the opinion of the Committee is it permis- 
sible for A & B to utilize their knowledge of 
the presence of P in New York to subpoena his 
attendance as a witness in Smith v. Jones? 


ANSWER NO. 241 


In the opinion of the Committee, the attor- 
neys should not use information received solely 
from their client, P, in the course of their pro- 
fessional representation of P, to his detriment, 
and in the absence of information from other 
sources, as to P’s presence in New York such 
attorneys should not subpoena P. 

The Committee expresses no opinion as to 
whether they might subpoena P if they had 
information from other sources, nor as to the 
possible immunity of the witness. 
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QUESTION NO. 242° 


In its answer to Question No. 235, the Com- 
mittee expressed its disapproval of a lawyer for 
a defendant communicating to a plaintiff per- 
sonally an offer of settlement, which the plain- 
tiff’s attorney refused to cOmmunicate to the 
plaintiff; the opinion indicates that this view 
is in harmony with Canon 9 of the American 
Bar Association. 

There are, however, judicial decisions to the 
effect that a client may settle his cause of ac- 
tion in good faith without the consent of his 
attorney, (e. g. Fischer-Hansen v. Brooklyn 
Heights R. R. Co., 173 N. Y. at p. 500; Peri v. 
N. Y. C. & H. R. R. Co., 152 N. Y. 521; Coughlin 
v. N. Y. C. & H. R. R. Co., 71 N. Y. 443); and 
that a contract between attorney and client that 
such right of the client may not be exercised 
without the consent of his attorney is unen- 
forcible and void as against public policy 
(e. g. Matter of Snyder, 190 N. Y. 66). 

Where a defendant desires to negotiate such 
settlement with a willing plaintiff, and plain- 
tiff’s attorneys being notified of such desire 
and willingness refuse their consent, because 
of a contingent fee agreement for a share of 
the recovery and insist that their client shall 
refuse settlement and permit them to continue 
to prosecute the action; and both parties still 
desire to settle and defendant is willing to in- 
demnify plaintiff against the claim of his at- 
torneys and plaintiff is willing to accept such 
indemnity; and defendant, who has conducted 
the negotiations for settlement directly with 
the plaintiff without the aid of his (defendant’s) 
attorney, notifies his said attorney that the 
parties are willing and anxious to settle their 
dispute accordingly, and that he (defendant) 
seeks his said attorney’s aid in perfecting the 
arrangement arrived at between the parties, 

What then, in the opinion of the Committee, 
is the professional right and duty of the de- 
fendant’s attorney, considering his duty to his 
client, as well as his relation to the attorney 
for the plaintiff? 

ANSWER NO. 242 


The Committee does not approve settlements 
between parties participated in by the defend- 
ant’s attorney without the knowledge of the 
plaintiff’s attorney, and it equally disapproves 
selfish opposition of the plaintiff’s attorney to 
a settlement agreeable to the parties; it is of 
the opinion that if there be no intent to de- 
fraud, the defendant’s attorney may properly 
render services to his own client in consum- 
mating the settlement between the parties, but 
he cannot, with propriety, advise the plaintiff. 
The usual obligation to deal with the op- 
posing attorney is rendered unnecessary by the 
facets stated in the question. 





BOOK REVIEWS 


THE NEWGATE CALENDAR 





Edwin Valentine Mitchell, Hartford, Connecti- 
cut, has just published a new edition of The 
Newgate Calendar, with an introduction by 
Henry Savage. 

The publisher has this to say concerning the 
work: . 

‘‘The famous old chronicle of crime, ‘The 
Newgate Calendar,’ is a work of which most 
everyone has heard, but few nowadays have 
read or even seen it. It was originally pub- 
lished in a number of volumes, but not having 
been reprinted for many years, it has become 
a rare and expensive work. This new edition 
in one volume makes the celebrafed ‘Calendar’ 
available to all at a reasonable price. It con- 
tains a’selection of the most thrilling trials, 
with interesting memoirs of the most notorious 
characters who were convicted of outrages on 
the laws of Engiand, and the speeches, confes- 
sions, and last exclamations of sufferers. In 
every case the old illustrations have been kept, 
and many others from contemporary sources 
have been added. Written in lusty, sinewy Eng- 
lish, ‘The Newgate Calendar’ is the classic book 
of crime.’’ 


CORPUS JURIS—VOLUME 40 





We are in receipt of Volume 40, Corpus Juris, 
covering subjects from Mayhem to Money 
Land. This volume also includes definitions of 
words and phrases within the alphabetical range 
indicated above. It contains the very live sub- 
jects at this time of Mechanics’ Liens, Mercan- 
tile Agencies, Mines and Minerals, ete. Me- 
chanics’ Liens alone occupy the space between 
page 24 and page 625. The total number of 
pages in the volume is 1497. The work is, of 
course, up to the usual high standard of the 
publisher, The American Law Book Company, 
New York. 








The young couple were making their first 
long motor trip. They had blown out two 
tires, ruined their clothes in a sudden rainstorm, 
paid ten dollars to be pulled out of the mud 
and then had lost their way. The husband got 
out with a flashlight to inspect a signboard. 


‘*Are you on the right road dear,’’ called his 
wife. 

‘¢We sure are,’’ he replied grimly, ‘‘but we 
didn’t know it.’’ 


The sign read: ‘‘To the poorhouse.’’ 








CENTRAL LAW JOURNAL 


No. 14 








DIGEST 
aoe, of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest y my be procured by sending 25 cents to us 
or to the West Pub. Co., St. ul, Minn. 






















































































Alabama 1, 30, 48, 52, 73. 88 
Cal'fornia 39, 45 
Colorado 

Connecticut 98 
Georgia 11, 91 
Ideho 5 
Iilinols 2. , 19 
Indiana se ws 99 
lowa 9 
Kentucky 24, a 81 
Maryland 71 
Michigan a. 31 
M'nnesoia 35, 72, 96 
MISSOUFI  .......00.0.0000000+ 6, 21, 25, 33, 46, 47, 49, 58, 61, 82 
Nebraska 

New Jersey 37, 53, 77 
ne 10, 28, 34, 38, 43, ii, Se 66 101 
North Carolina , 86. 94 
North Dakota 20, 50 
Oklahoma 455. 59 
Oregon 2 51, 97 
Pennsylvania 27, 32 54, 63 
South Dakota 22, 23 
Texas 2, 41, 67, 92 
District of Co umbia 68 
i SS Aer een 13, 15, 16, 17, 18, 40, 57, 87, 90 
vu. & BD. C 12. 14, 19, 84 
US S.C 29. 65, 69, 70, 76, 89 
Utah --100 
Virginia 4, 75 
West Virginia 36, 64 
wi in 62, 93 





1. Automob'les—Guest of Driver.—Automobile 
owner is not liable to injured guest of driver who 
was owner's agent ‘n overation of car. arner 
v. Baker, Ala., 108 So. 38. 


2.——Insurance Interest.—One. who bought auto- 
mobile without eames and receiving license 
fee, receipt, or bill of sa. “e ee 9 ey wy Acts 
36th Leg. (1919) c. 138, §§ 3a, 3b. 3c, 4. 9 (Vernon's 

Ann. Pen. Code Supp. 1922, p—4, 1617%c—16.7%f, 
1617%k), and also sold it to another without 
compliance held to have insurable interest therein 
to extent of amount due on buyer's notes, since 
act does not provide that such sales are void, and 
that no title shall pass. but_was enacted to prevent 
theft of motor vehicles.—Hennessy v. Automob le 
Owners’ Ins. Ass’n, Tex., 282 S. W. 791. 

3.——Manslaughter.—Where two small g'ris run- 
ning together across street, 20 feet or more from 
intersection, passed between automobiles on the 
near side of the street, and were struck by taxicab, 
going west, évidence held insufficient to sustain 
dr'ver’s conviction of manslaughter.—People_ v. 
Allen, Ill., 151 N. E. 676. 

4.— Negligence. — Instruction that 
provided that between street crossings all vehicles 
should have right of way over pedestrians, and 
that if pedestrian undertook to cross between street 
intersections she was contributorily negligent when 
struck by defendants truck held erroneous.—W. B. 
Bassett & Co. v. Wood, Va., 132 S. E. 700. 


5.—Negligence.—The evidence tended to show 
that the plaintiffs were passengers in an automo- 
bile being driven at a speed of 20 miles an hour 
upon a public h’ghway on a very dark night; that 
the lights on the car in which the plaintiffs were 
riding suddenly disclosed to its driver the defend- 
ant’s truck about 25 feet ahead, wh'ch been 
negiigently left standing in the path of travel 
w.thout a rear light. as required by the Motor 
Vehicle Act (P. L. 1924, p. 448); that plaintiff's 
driver then immed'ately applied his brakes and 
attempted, but without success, to avoid striking 
the truck. In such case the mere fact that the 
driver of the car in which plaintiffs were riding 
testified on cross-examination that he could stop 
his car within ‘around 6 feet’’ when going 20 miles 
an hour, did not render the proximate cause of the 
acc'dent a question of law for the court, but rath- 
er such question was one of fact for the jury.— 
Podolsky v. Sautter, N. J., 133 Atl. 199. 


ordinance 


6.—Negligence.—One, being dr‘ven to his home 
by his nephew in automobile bought for him by 
his mother, who kept title in her name held Mable 





for injuries caused by negligence of driver; he and 
driver being engaged in mutual enterprise. —Ro- 
land v. Anderson, Mo., 282 S. W. 752. 


7.—-Railroad Crossing.—Where jury could find 
that pla‘ntiff looked and listened when within a 
reasonable distance of the crossing, a court will 
not attempt to say as a matter of law that she was 
guilty of contributory negligence because of not 
looking and listening again from some other des- 
ignated point from which train might have been 
discovered. > | v. Chicago, R. I & P. Ry. 
Co., Ia., 208 N. . 856. 


Soeciliatetininn of Jitneys.—Jitney busses are 
common carriers for hire, and cities may proh’bit 
use of streets by them in conducting business for 
gain.—Red Star Motor Drivers’ Ass'n v. City of 
Detroit, M‘ch., 208 N. W. 602. 


9.——Security Against Injuries Not Lien on Real 
Estate.—Laws 1923, p. 542, § 42a. subd. 1, making 
bond or policy furnished by operator of motor ve- 
hicle carrying passengers for hire as secur'ty 
for payment for injuries a lien on real estate 

scheduled for an indefinite period, with no provi- 
gon for termination, is an arbitrary discrimination, 
unreasonable, and void.—Checker Taxi Co. v. Col- 
lins, Ill., 151 N. E. 675. 


10.——Transporting for Hire—Highway Law, § 
282-b, requiring indemnity bond from persons en- 
gaged in carrying or transporting passengers, and 
from persons engaged in renting or ieasing motor 
vehicles held not discriminatory. because section 
282-e provides that vendor under contract of con- 
dit‘onal sale is not owner within provisions of sec- 
tion. since section refers only to secton 282-e and 
does not limit or modify provcions of section 282-b. 

—Welch v. Hartnett, N. Y., 215 N. Y. S. 540. 


11. Bankruptcy—Discharge.—It is not obta‘ning 
property by false pretenses or ae with- 
in second exception to Bankr. Act 1 § 17a. as 
amended (Comp. St. § 9601), to induce another by 
false pretenses or representations to accept note 
or duebill for money previously obtained.—Stephens 
v. Millikin, Ga., 133 S. E. 67. 


12. Mechanics’ Lien.—Mechanics’ lien against 
realty, otherw‘se valid under New York Lien 
Law, §§ 3, 10, 13, and duly fied within four months 
allowed thereby, ‘s not invalid under Bankr. Act, 

47a, ge amended by Act June 25. 1910 § 8 (Comp. 
St. § 9631), because filing occurred after owner’s 
edjuttontion as bankrupt. "3 re New York-Brook- 
lyn Fuel Corporation, U. S. D. C.. 11 F. (2d) 796. 


13.——Place of noo ay dead domiciled in 
Georgia and there engaged in dairy'ng in partner- 
ship, but who rented desk snace in Chattanooga 
Tenn., and from there managed distribution of 
milk produced by partnership, and from there con- 
ducted his personal business, which was not neg- 
ligible held to have his pr'ncipal place of business 
in Chattanooga, as affects court’s jurisdiction un- 
der Bankruptcy Act, § 2 (Comn. St. § 9586), nor 
did any estoppel arise from fact that in his peti- 
tion he described his occupation as “dairy prod- 
ucts.” —Petition of Hood Feed Co., U. 8S. C. C. A, 
11 F. (2d) 743. 

14.——Preference. — Mortgagee of partnership 
property. under mortgage voidable as effecting 
preference held not entitled to secured cla'm to 
extent of partners’ trade exemptions, under Comp. 
Laws Mich. 1915, § 12858 (8). in view of Uniform 
Partnership Act (Comp. Laws Mich., Supp. 1922, 
§ 7966 et seq.). abolishing partners’ rieht to clam 
such exemptions.—In re Clark, U.S. D. F. 
(2d) 540. 

15.——Preference.—Where broker, when customer 
closed his account, was financially unable to re- 
deem collateral securities belonging to customer, 
which he had pledged, and on following day was 
thrown into bankruptcy, held his failure through 
such inability to return the pledged collateral, 
since it did not amount to an assertion of dominion, 
was not a conversion thereof, entitling customer to 
a preferred claim.—In re Green, U. S. C. C. A., 11 
F. (2d) 676. 

16.—Referee’s Fee.—Where partnership filed 
voluntary petition in bankruptcy, and estates of 
partnershin and of two of the partners each 
assets sufficient to pay secured creditors, trustees 
and referees held not entitled to fees from each 
of estates, in view of Beokramtcy Act. §§ 40a 48a, 
72 (Comp. St. §§ 9624. 9632. 9656) and General Order 
~ making fees of trustees and referees payab.e 

each ‘case,’’ and section 52 of the act (Comp. 

St. % 9636), prescribing fees of clerks for services 
to each “estate’’; such petition being initial step 
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in one “‘case’’ or proceeding, in which both part- 

—- and individual estates are administered, 
ept as provided in section 5h (Comp. 

9589). .—Willis v. Hart, U. S. C. C. A, 11 F. (24) 


17.——Testimony Not Privileged.—Testimony by 
bankrupt before referee on rule to show cause why 


he should not deliver property to trustee was not | 


privileged, under Bankruptcy Act, § 7, subd. 9 
(Comp. St. § 9591), and its admission in trial of 
bankrupt for concealing assets from trustee and 
operating scheme to defraud by use of mails was 
= error.—Go dstein v. United States, U. S. 

. A., 11 F. (2d) 593. 

'18.——Turnover Order.—Finding that bankrupt 
was unable to comply with turnover order, and 


that his financial condit‘on had not changed since | 


making of order, held under the special circum- 
stances, to warrant discharge of rule to show cause 
why he should not be punished for contempt in 
not omens with order.—Johnson v. Goldstein, 
vu. 8. . A., 11 F. (2d) 702. 

19.——Unused Structural Steel.—Where claimant 
contracted to furnish and deliver structural steel, 
and to erect a coal breaker, payment to be made 
after breaker was erected, held title to steel de- 
livered to premises, but not placed in structure 
at time of bankruptcy of purchaser, remained in 
seller, and steel was subject to reclamation from 


trustee.—In re Thornton Co., U. S. D. C., ll F. 
(2d) 669. 
20. Banks and Banking—Accepting Deposits 


when Insolvent.—Where an insolvent bank, which 
is about to close its doors on account of such in- 
solvency, accepts from a customer certain checks 
for collection or for collection and deposit, it com- 
mits a fraud upon such customer, and the latter 
may rescind the transaction and reclaim the check 
from the wa le mx ad County Nat. Bank v. 
Kelly, N. D 8 N. W. 831. 

21. -Preferred Claim.—State finance commis- 
sioner held to have such interest in proceeding to 
have preferred claim against bank allowed as to 
entitle him to oppose it.—Summers v. Farmers’ 
Bank, Mo., 282 S. W. 757. 


22.—Trust Fund.—Bank held liable to stock buy- 
er for proceeds received from sale of his hogs by 
commission company and deposited with it and 
used to pay depositor’s debt to it, regardless of 
whether it had notice that such deposit was trust 
fund.—Gibbs v. Commercial & Savings Bank, S. D., 
208 N. W. 779. 

23. Bills and Notes—Accommodation Note.— 
Note for $15,000, executed by A. to bank to take 
up debt of B. in consideration for a note executed 
by B. and wife to A. for the same amount held not 
an accommodation note, in view of Rev. SS 
ag § 1733.—Smith v. Funston, ™ Br 8 Ww. 





24.——Certificate of Deposit—Though bank’s 
certificates of deposit are negotiable in sense that 
title may be transferred, they are not negotiable 
within meaning of Negotiable Instruments Act, so 
as to defeat, as against assignee before maturity 
and without notice, defenses ava‘labie between 
original parties, since they are not payable ‘‘to 
order” or ‘“‘bearer. nae —_ r v. Perry County 
State Bank, Ky., 282 S. 

25.——Certificates of Bes nadia of de- 
posit issued by bank cashier are not void, under 
Rev. St. 1919, § 11752, because issued without au- 
thority or knowledge of board of directors.—New- 
ton County Bank v. Cole, Mo., 282 S. W. 466. 

26.——Forms of Protest.—Though under Code 
Pub. Gen. Laws 1924, art. 19, § , comptroller is 
required by law to have printed and approved 
blank forms of protest of bills of exchange and 
promissory notes, and stamp the same. and take 
receipts therefor whenever he shall deliver any of 
them to notary public, such obligation imposed 
upon the comptroller is for record and revenue only, 
and does not operate to cure or supply omissions 
or statements in a notary’s certificate —Wolf v. 
Union Trust Co., Md., 133 Atl. 121. 


27.—Notice of Protest. — Holder of note is 
bound by information which he has, or should have 
obtained, and cannot excuse his default to give 
notice of protest to indorsers because of ignorance 
of notary who actually protests.—In re Marwitz’s 
Estate, Pa., 133 Atl. 220. 

28.—tTransfer of Demand Note Year After Date. 
—Under Negotiable Instruments Law, § 92, trans- 
fer of demand note, made about one year after 
its date, was not made within reasonable time, 


| 





and transferee was not holder in due course.— 
Grossman v. Chechila, N. Y., 2i5 N. Y. S. 353. 


29. Carriers of Goods—Demurrage.—An addi- 
tional demurrage —_ on cars ne — 
state shipment awaiting reconsignment, fa 
tariff provision and not penal law, the dul led 
tariff is sufficient notice to shipper, and cenction 
of charge so provided without further notice is 


not invalid as taking of property without due 
process.—Turner, Dennis & Lowry Lumber Co. v. 
ee o¥ Paul Ry. Co., U. S. 8S. C., 46 
. Ct. 5 


30.— Storage Charges.—In trover for igo lost 
by railway’s refusal to ship goods, - based de- 
mand for storage charges which plaint ff “denied 
to be due, refusal of railway’s requested instruc- 
tion that storage charges are presumed to be rea- 
sonable, though correctly stating the law, was not 
prejudcial error, in view of issue made.—Seaboard 
Air Line Ry. Co. v. McWhorter, Ala., 108 So. 242. 


31. Carriers of Live Stock—Negligence.—In ac- 
tion for injuries to shipment of horses accom- 
panied by shipper who failed to inspect them in 
proper way, as required by contract exempting 
earrier from liability for acts of horses, it was 
error to refuse charge that mere proof of death 
and injury of horses on arrival at unloading point 
does not establish carrier's Mice Ss i ow ier v. 
American Ry. Express Co., M 208 N. 746. 

32. Carriers of mee 1 Ss 
Street car companies are not required to observe 
condition of streets, to stop cars with exactness at 
places where passengers, while alighting, may avoid 
ordinary defects in highway.—Perret v. eorge, 
Pa., 133 Atl. 228. 


33.—Jerking of Car.—Where street car suddenly 
starts, and there is no reasonable or probable 
agency to which to attribute it unless by act of 
motorman, proof of sudden jerk or start'ng per- 
mits inference that it was + x by _motorman.— 
Lammert v. Wells, Mo., 282 S. 487. 


34.—Negligence.—Where ion mn assen, 
after proving collision with truck and inju 
proved that accident occurred solely because “ot 
truck driver’s negligence, there was no presump- 
tion that injuries arose from bus driver’s neg- 
ligence, requiring explanation showing his free- 
dom from negligence to absolve owners of bus 
from Liability as common carriers, and complaint 
as to such owners should have been dismissed at 
end of piaintiff’s case.—Norris v. National Bis- 
cuit Co., N. Y., 215 N. Y. S. 478. 


35.—Negligence.—Plaintiff, wh'le a passenger 
on a motorbus, seats of which were reached 
only through doors on the right side, was standing 
preparatory to alighting at the next sree. Some- 
one else opened the door through which he was 
to alight. Thereupon he stead'ed himself by plac- 
ing his hand on the door jamb. It was seriously 
injured because the bus was driven so close to 
a parked automobile that the door, comi 
tact therewith, was violently closed. 
evidence that the bus company customarily per- 
mitted its passengers to stand preparatory tc 
alighting, to open doors before the bus was stopped, 
and even to alight while it was still in motion. 
Under those circumstances the question of de- 
fendant’s negligence held to be for the j 
1oen v. Range Rapid Transit Co., Minn., 208 “Ww. 

36.——Punitive Damages.—In order to warrant 
the assessment of punitive damages in an action 
of trespass, it must appear from the evidence that 
the wrongful act was committed in a spirit of 
mischief or of criminal indifference to civil obli- 
gations. Point 3 in the syllabus of Jopling v. Im- 
provement Co., 7 E. 943, 70 W. Va. 670, ap- 
| $e and applied. —Cooper v. Chesapeake & 
Ry. Co., W. Va., 132 8. 739. 

37. Chattel Mortgage—By Corporation.—Secre- 
tary of corporation is not by virtue of his office 
an agent for the purpose of ing an vit 
annexed — ae mortgage, as requ'red under 1 
Comp. 1910 464, § 4.—Pincus v. U. S. Dyeing 
& Ghesies Works, N. J., 183 Atl. 66. 


38. Constitutional Law—Finger Prints.—Laws 
1926, c. 419, amending Code Cr. Proc. §§ 552-554, 
557, 558, and enacting new section 552-a, poe ng 
that no person charged with felony or 
specified offenses shall be admitted to bail nell 
his finger prints have been taken, to ascerta'n 
whether he has previously been convicted of crime 
held violative of Const. art. 1, § 5, as oppressive 
se: metas v. Hevern, N. Y., 
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39.——Restaurant Business Is Property Right.— 
The right to conduct a restaurant business is a 
ang oe right as distinguished from an occupation 
or business permitted to be conducted or engaged 
in as a mere privilege, and the deprivation, inter- 
ference, or prevention of one’s engaging therein 
is a a of a property right, which can- 
not be done except by due process of law.—Angelo- 
poulos v. Bottorff, Cal., 245 Pac. 447. 


40.—Teaching of Foreign Languages.—Foreign 
Language School Act of Hawaii regulating private 
foreign language schools attended by children com- 
Ppelled to attend pubiic schools by comprehensive 
regulations as to qualifications of teachers, text- 
books, limiting school session to one hour per day, 
and numerous other provisions held to abridge 
privileges and immunities of citizens of United 
States, and to deprive them of liberty and property 
without due process of law, and not a proper ex- 
ercise of police power.—Farrington v. Tokushige, 
U. S. C. C. A., 11 F. (2d) 710. 


41. Contracts—Consideration.—Promise to county 
auditor, on receiving final payment on road con- 
tracts to use fund to pay certain creditors held 
without consideration and not binding.—Cook & 
— v. Citizens’ State Bank, Tex., 282 S. W. 


42.——Cons‘deration.—Contract by which parties 
agreed that, when either of them died, shares of 
bank stock of deceased should become property 
of survivor upon a par basis held supported by 
valuable consideration.--Fawcett v. Fawcett, N. C. 
132 S. EB. 796. 


43. Corporations—Right to Purchase Stock.— 
Where defendant deposited stock in escrow for 
plaintiff, on condition that in certain contingency 
defendant would have right to purchase it at fair 
valuation, to be determined as of certain date by 
three arbiters, and thereafter refused to proceed 
to have value determined, held that defendant 
lost all right to purchase stock, and plaintiff was 
entitled to have it delivered to him—Fletcher v. 
Nicholas, N. Y. 215 N. Y. S. 447. 


44. Death—Faulty Construction of Theater. — 
Lessee of theater is liable for death of patron, 
caused by faulty construction of building, where 
injury, because patron was in advanced state of 
diabetes, caused her death.—Lang v. Stadium Pur- 
chasing Corporation, N. Y., 215 N. Y. S. 502. 


45. Electricity—Negligence. — Electric company, 
maintaining high-tension wires beside highway, 
was not relieved from liability for failure to pro- 
tect wires against limb of a tree, falling on them 
and causing them to sag, because tree was on 
private property of another.—Rocca v. Tuolumne 
me Electric Power & Light Co., Cal., 245 Pac. 


46. Employers’ Liabilit ola Adminis- 
tratrix.—Foreign administratrix may bring action 
in state of Missouri under federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 657-8665) for wrong- 
ful death of her intestate in Illinois, in view _of 
Rev. St. 1919, § 1163.—Shaw v. Chicago & A. R. Co., 
Mo., 282 S. W. 416. 

47. Fish—Private Waters.—Right of public to 
fish in private waters cannot be claimed by cus- 
tom or because state stocks them with fish.— 
Greisinger v. Klinhart, Mo., 282 S. W. 473. 


48. Fixtures—Lunch Wagon.—Lunch stand on 
wheels, treated as personal property and moved 
from place to place and placed on defendant’s 
premises by lessee of the stand held personal prop- 
erty in view of Code 1923, § 2. oe re | 
lessee of wagon in moving it broke one wheel an 
pocuped it up by bricks.—Gray v. Crowell, Ala., 108 

0. . 


49. Food—Standards of Miik.—While city may 
require standards of quality in milk dealt in where 
statute makes none, ordinance forbidding dealing in 
raw milk, which is lawful product, under_Rev. St. 
1919, § 11985, and admittedly healthful an@harmless, 
is unauthorized, and, in absence of other consid- 
erations than® statute and ordinance, denies con- 
stitutional right to life, liberty, and enjoyment of 

ns of industry (Const. art. 2, § 4).—State v. 

insey, Mo., 282 S. W. 437. 

50. Fraud— False Representations. — Where a 
seller of land makes material representations ag 
to the quality and character thereof, intending 
that such representations shall be relied upon by 
the buyer, and it is not reasonably apparent to 
the buyer, with the knowledge that he has or is 
char with that they are false, he has the right 
to rely upon them, and is under no obligation to 





investigate before doing so.—Emanuel v. Engst, 
N. 208 N. W. 840. 

51.—False Representations.—If bank could not 
have paid its debt to depositor at time of false 
representation by president of bank ag to bank’s 
solvency, inducing depositor to leave money in 
bank, depositor was not damaged by representa- 
tions.—Brown v. Siemens, Ore., 245 Pac. 510. 


52. Frauds, Statute of—Cashier’s Liability for 
— a undertaking of bank cashier 
to be responsible to depositor for bank deposit was 
unenforceable, no consideration having been ex- 
pressed therein.—Edwards v. Bryan, Ala., 108 So. 9. 


53.—Joint Sale of Realty.—A joint venture in 
the sale of a piece of real estate, the defendant 
paying the purchase price and taking title in hig 
own name, is within the statute of frauds, and 
unenforceable, unless in writing.—Grant v. Steen- 
land Const. Co., N. J., 182 Atl, 850. 


54. Highways—Expenditure of Funds.—Taxpay- 
ers have such an interest as entitles them to in- 
stitute suit to prevent unlawful expenditure of 
county funds for construction of road through 
municipalities, but can prevail only by pointing out 
some threatened legal wrong.—Garr v. Fuls, Pa., 
133 Atl. 150. 

55. Insurance—Accidental Means.—An injury, in- 
tentionally inflicted by another upon the insured, 
and without the foreknowledge or connivance of 
the insured, is an injury inflicted through ‘ex- 
ternal, violent, and accidental means.’’ An in- 
jury is “accidental,” within the meaning of an 
insurance policy, although it is inflicted intention- 
ally and maliciously by one not the agent of the 
insured, if unintentional on the part of the in- 
sured.—Lincoln Health Accident Ins. Co. v. 
Johnigan, Okla., 245 Pac. 837. 


56.——Beneficiaries’ Interest. — Beneficiaries’ in- 
terest held not vested, in view of insured’s right 
to change beneficiary, and hence declarations and 
admissions by insured against his contingent in- 
terest were admissible and binding on beneficiaries. 
—Equitable Life Assur. Soc. of United States v. 
Campbell, Ind., 151 N. E. 682. 

57.—Change of Occupation.—Merchant, killed 
while attempting to raise a barrel of lubricating 
oil on freight elevator at request of his wife for 
use in pleasure automobile held not to have changed 
his occupation to more hazardous one of freight 
elevator operator or laborer, so as to forfeit portion 
of accident insurance.——Reliance Life Ins. Co. v. 
Swanson, U. S. C. C. A., 11 F. (2d) 709. 


58.—False Representation.—False statements in 
application that insured was not suffering from 
diabetes, and had not been treated by physician 
within two years held such false representation 
as to avoid policy, where insured died from diabetes 
five months later.—Simpson v. Metropolitan Life 
Ins. Co., Mo., 282 S. W. 454. 

59.—Imputable Knowledge—In the absence of 
fraud on the part of the insured, disclosures as to 
the actual status of title to the insured property, 
made by the insured to a soliciting agent of a fire 
insurance company at the time of the taking of 
the application for a policy, said insurance agent 
acting at all times within the scope of his au- 
thority, is knowledge which by law will be imputed 
to the fire insurance company issuing the policy. 
—United States Fire Ins. Co. v. L. C. Adam Mer- 
cantile Co., Okla., 245 Pac. 885. 

60.—Disconnecting Burglary Alarm. — Where 
burgiary occurred after premises had been opened 
by employee in the morning at usual time, and after 
burglary alarm system had been disconnected for 
the day held that, if entry was made when prem- 
ises were not open for business, within. burglary 
policy insuring merchandise when premises were 
not open for business, the disconnecting of burglary 
alarm system violated warranty of policy that such 
system was maintained and left connected at close 
of each business day.—Lee v. Preferred Accident 
Ins. Co., N. Y., 215 N. Y. 8S. 366. 


61. Negligence of Insured.—Under robbery 
policy expressly exempting insurer from liability 
“unless the assured has taken all reasonable pre- 
cautions to safeguard the property,” negligence 
of insured, to defeat liability, need not amount to 
fraud or design.—yYellin v. National Surety Co., 
Mo., 282 S. W. 520. 

62.——Notice of Injury.—Where insured slipped 
in throwing baseball and thereafter suffered con- 
tinuous pain, but in good faith, on advice of rep- 
utable physicians that appendicitis was cause of 
pain, refrained from sending notice of injury to 
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company insuring him against accident, until ad- 
vised that accident was cause of pain three months 
later held that evidence sustained finding that 
notice complied with provisions of policy requiring 
sending notice within 20 days after accident, or ag 
soon as reasonably possible.—BDmerson v. Old Line 
Life Ins. Co., Wis., 208 N. W. 793. 


63.——Notice of Insolvency.—Notice of ‘‘bank- 
ruptcy”’ of debtor to insurer under policy of credit 
insurance held sufficient notice of his “insolvency.” 
—Kershbaum v. London Guarantee & Accident Co., 
Pa., 133 Atl. 229. . 


64.—Ownership.—Complete equitable title in 
the insured will satisfy the condition in a fire in- 
surance policy requiring that the interest of the 
insured in the subject of insurance shall be uncon- 
ditional and sole ownership—Kimba!l Ice Co. v. 
eee Fire & Marine Ins. Co., W. Va., 132 


65. Interstate Commerce — Abandonment of 
Route.—Authority exercised by Interstate Com- 
merce Commission in directing that certain routes, 
which were seldom used, should be abandoned, in 
order that new schedule of rates would not violate 
long and short haul clause of Interstate Commerce 
Act, § 4 (Comp. St. § 8566) held within broad dis- 
cretion vested in Commission.—Western Paper 
Makers’ Chemical Co. v. United States, U. S. 
S. C., 46 S. Ct. 500, 


66.— Cleaning Engines.—Railroad employee, en- 
gaged in cleaning fire boxes of engines used in 
both interstate and intrastate commerce, but 
chiefly in former, was employed in interstate com- 
merce, since engines to be cleaned were not with- 
drawn from service, and his death by drowning 
in ash pit was not compensable under Workmen's 
Compensation Law.—Salvo v. New York Cent. R. 
Co., N. Y., 215 N. ¥. S. 645. 


67.—Railroad Grade Crossings.—Although state 
may not regulate interstate commerce, or unduly 
burden it, requiring installation and operation of 
interlocking devices at railroad grade crossings is 
reasonable exercise of police power for protection 
of public and railroad employees, and right is not 
ousted by _ Interstate Commerce Act, § 26, a8 
added by Transportation Act Feb. 28, 1920. § 441 
(U. S. Comp. St. Ann. Supp. 1923, § 8596b), nor 
any act of Interstate Commerce Commission pur- 
suant to_its enforcement. — International-Great 
— R. Co. v. Railroad Com’n, Tex., 281 S. W. 


68.——Rates on Gas.—Courts of District of Co- 
lumbia have no jurisdiction of proceeding by con- 
sumers of gas purchased from Maryland company 
an alleged subsidiary of company within District 
of Columbia, from which it obtained its whole sup- 
ply_of gas, to compel public utilities commission 
of District to fix reasonable rates on gas supplied 
to Maryland company. since commission itself has 
no jurisdiction to establish rates on gas sold out- 
side District; such matter be'ng one of interstate 
commerce, in view of Interstate Commerce Act, 
§ 1, as amended by Act June 18, 1910, § 7, and 
Act Feb. 28, 1920, § 400 (Comp. St. Ann. Supp. 
1923, § 8563), and Act March 4, 1913.—Galloway v. 
Bell, D. C., 11 F. (2d) 558. 


69. Intoxicating Liquors—Bond.—Bond on form 
738, given by permittee under National Proh'bi- 
tion Act, tit. 2, § 6 (Comp. St. Ann. Supp. 1923, 
§ 10138%c). and conditioned that principal would 
fully and faithfully comply with all requirements 
of laws of United States respecting sale or use of 
distilled spirits held not a forfeiture bond, but a 
bond of indemnity, the face of which was the limit 
of liability, in view of title 2, §§ 29 and 35, of the 
National Prohibition Act (Comp. St. Ann. Supp. 
1923, §§ 10138%4p, 10138%v), and forms 738A, 1408. 
1409, and regulations pursuant to which they were 
— States v. Zerbey, U. S. S. C., 46 


70.—Record of Sales.—National Prohibition Act 
Oct. 28, 1919, tit. 2, § 10 (Comp. St. Ann. Supp. 
1923, § 10138%e), providing ‘‘no person shall manu- 
facture,’ etc., “any liquor without making at the 
time a permanent record thereof showing in de- 
tail,” etc., applies only to permittees, and failure 
of one unlawfully selling intoxicating liquor to 
keep such record is not a crime in itself, in view 
of title 2, §§ 3, 34, of the National Prohibition Act 
(Comp. St. Ann. Supp. 1923, §§ 10138%4aa, 10138%4u), 
Revenue Law (Comp. St. 1916, §§ 5981-6161), od 
Control Act Oct. 10, 1917 (Comp. St. 1918, Comm. 
St. Ann. Supp. 1919, § 3115%e-3115%kk, 3115%l- 


3115%r), and Const. Amend. 18.—United States v. 


Katz, U. S. S. C,, 46 S. Ct. 513 





71. Joint-stock Companies and Business Trusts— 
Public Service Company.—Trust estate, engaged in 
business of furnishing electric current to con- 
sumers held properly treated as public service cor- 
poration in respect to priority of creditors in con- 
nection with receivership.—Warburton v. Perkins, 
Md., 133 Atl. 141. 


72. Licenses—Oil Burners.—An_ ordinance of 
Minneapolis is not unconstitutional in requiring a 
permit from the city fire marshal as a condition to 
the installation of an oil-burning device.—State 
v. Municipal Court Officers of Minneapolis, Minn., 
208 N. W. 642. 


73.——Outside City Limits.—Ordinance of Mont- 
gomery, requiring license for conducting business 
within police jurisdiction, but outside of city 
limits, under Gen. Acts 1923, p. 580 held valid ex- 
ercise of police power.—Walden v. City of Mont- 
gomery, Ala., 108 So. 231. 


74.—Promoters.—C. S. §§ 6363-6372, requiring 
license and bond of promoters and stock sales- 
men, is valid exercise of police power not violative 
of Const. U. S. Amend. 14, or any constitutional 
provision of the state—Smith v. Fidelity & De- 
posit Co., N. C., 132 S. E. 792. 


75. Master and Servant—Accidental Discharge 
of Pistol.—Verdict for defendant raliroad, in action 
by yard watchman who was injured after continu- 
ous duty for 34 hours by discharge of pistol fur- 
nished him by defendant held impronerly set aside, 
where accident was not due to defects in pistol, 
holster, or belt; Sixteen-Hour Law (U. S. Comp. 
St. §§ 8677-8680), violation of which is negligence, 
being inapplicable, since there was no causal con- 
nection between its violation and discharge of 
es We ee Southern R. Co. v. Mabe, Va., 132 


76.——Assumption of Risk.—Where section fore- 
man, whose duty it was to inspect and repair track 
was permitted by railroad to use track velocipede 
in going to work, he assumed risk of injury by 
trains, and was required to rely on his own watch- 
fulness to keep out of the way; rule being no dif- 
ferent than if he was actualiy e ed in his 
work of inspecting track.—Chesap e & O. Ry. 
Co. v. Nixon, U. S. S. C., 46 S. Ct. 495. 


717.—Track Laborer.—Track laborer, without 
notice or warning of approach of engine running 
off schedule held not negligent so as to reduce 
recovery under federal Employers’ Liability Act.— 
Nestico v. Delaware, L. & W. R. Co., N. Ji, 133 


78. Mines and Minerals—Life Estate.—Where 
deed to plaintiff reserved life estate in grantors 
with mining —, mining company, which bought 
mining rights from surviving life tenant, had right 
to remove coal in ordinary and usual course of 
m'‘n'nz without accountability to remainderman for 
~aona d v. Francisco Mining Co., Ind., 151 


79. Municipal Corporations—Special Assessment. 
—Where contractor was not permitted by contract 
with village to begin construction of pumping 
plant and storage tank until notified by village en- 
gineer, and notice, sent before hearing on objec- 
tion to assessments for system of water mains was 
concluded, provided that work should not begin 
until village let contract for construction of such 
system, there was no existing unconditional con- 
tract for erection of plant and tank, and objection 
wags properly sustained.—Village of Gardner v. 
Christensen, Ill, 151 N. E. 707. 


80. pagigenee-_teatesion of Coca-Cola Bottles. 
—Plaintiff, injured by explosion of Coca-Cola bot- 
tles held not guilty of contributory negligence 
per se, depriving her of action against manufac- 
turer, by placing the bottles in iced water, even 
though some were poured into tank from_case.— 
oon Bottling Works v. Shelton, Ky., 282 


81.——Liability of Manufacturer.—Where 27 Coca- 
Cola bottles were shown to have exploded under 
a variety of circumstances on particular day and 
place, it may be inferred therefrom that they were 
defective or were improperly charged, which were 
matters exclusively under the control of the de- 
fendant manufacturer and presumably within its 
knowledge, and that. when delivered, their con- 
dition was such as to render them etnesey if 
not intrinsically dangerous.—Coca-Cola Bottling 
Works v. Shelton, Ky., 282 S. W. 778. 

82. Newspapers—Rate for Legal Notices.—Rev. 
St. 1919, . 0405-10407, as veennctel by Laws 
1923, p. 323, providing for qualifications and regu- 
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lating charges of newspapers for publication of 
legal notices in-c'ties of over 100,000 inhabitants 
held not unconstitutional as interfering with free- 
dom of contract, being a rate pa‘d for a necessary 
service in administration of justice, which may be 
taxed as costs, and, if properly construed, does not 
prevent contract for different rate, although costs 


may be assessed ~ 2 for rate fixed.—State v. 
Schmoll, Mo., 282 S. 702. 
83. Monet nah Beno Injunction.—It is error 


to perpetually enjoin the operation of an asphalt 
plant on the ground that the plant. as operated, 
constitutes a nuisance, in the absence of a show- 
ing that it cannot be operated in such manner as 
not to constitute a nuisance.—C'ty of 7 v. 
Hugh Murphy Const. Co., Neb., 208 N. W. 


84. Princ'pal and Agent—Authority of Attorney 
in Fact.—Where principal. after executing power 
of attorney, became mentaily incompetent, con- 
veyance of property by attorney in fact after such 
time would b unauthorized, even though power of 
attorney was broad enough to authorize conveys 


ance ose nally. ~~ Car Co. v. Clark 
mG. 2 . (2a) 8 
85. alas age aide —Where produce com- 


pany, having, through its sales agents, made brok- 
erage contract for fruit crop, giving right to seller 
to set time and price for produce, had accepted 
benefits of transaction by filing cross-compla‘nt to 
action on contract, seeking to retain its commis- 
sions on sale of fruit, it cannot repudiate contract 
as to agreement between its agents and sellers rela- 
tive to price.—Shake v. _ Vailey Produce 
Exchange, Idaho, 245 Pac. 683. 


86. Principal and erty lt Acceptance. 
Acceptance by one furnishing materials to sub- 
contractor of trade acceptance for amount due is 
not a bar to récovery on bond given by contrac- 
tor for the benefit of materialmen.—Standard Elec- 
“ an os v. Fidelity & Deposit Co., N. C., 


87. Railroads—Negligence.—In cuit for injuries 
received at night when crossing defendant’s tracks 
at end of street going to dock, charge that defendant 
was not required as matter of law to maintain 
watchman during night but that, if circumstances 
of crossing made it ae and pecul‘arly 
dangerous, they might find that reasonably pru- 
dent person would maintain watchman, and might 
find defendant negigent because of failure held 
proper.—Galveston pest Co. v. Peterson, U. S. 
c.aQiaA. Be Get 


fod se. -aka noir there was no proof 
that engineer was consc'ous of conditions existing 
at crossing at time of accident, railroad cannot 
be held liable for death of decessed. struck by 
train while crossing tracks, on ground of wanton- 
ness of its servants.—Lambert v. Southern Ry. Co., 
Ala, 108 So. 255. 


89. Removal of Causes—Separable Controversy. 
—Act'on, in state court against two defendants 
jointly, in which Plaintiff states a case of joint 
liability aris‘ng out of the concurrent negligence 
of both defendants. does not present a separab e 
controversy as affecting right of removal to —— 
court under Judicial Code, § 28 (Comn. St. § 1010). 
though plaintiff m'ght have sued defendants sep- 
arately.—Hay v. Mav Department Stores Co., . 
8. S. C., 46 S. Ct. 498. 


90. Sales—Delivery.—Under contract for sale of 
silks providing for delivery in 1919 of sets then 
completed. and delivery of balance in 1920, fa‘lure 
to make de‘iveries until February, 1920 held not 
breach of contract, when delivery was made within 
shortest time possible, allow'ng time necessary 
for manufacture; it affirmatively Sore © = 
preference was given to other customers n 
=, ”- Cowen & Bros., U. S. C. C. A., 11 F. (24) 


91.——Express Warranty.—Where the manufac- 
turer of an acetylene generator expressly warrants 
that it is a thoroughly durable, galvanized steel 
acetylene generator, automatic ‘in action and of 
good material and workmanship, this express war- 
ranty does not exclude the implied warranty that 
- oo is merchantable and reasonably suit- 
or generating lI'ght, that being the use for 
hich the machine was made and intended by the 
seller and for which it was bought by oe 


—J. B. Colt Co. v. Bridges, Ga., 132 S. E 
92.——Posted Market Price. — Whether term 
“posted market price,” as used in contract for 





purchase of oil production, based on ‘posted 
market price’ of a certain company, meant what 
such company paid for oil on the market or price 
paid by public in open market and posted by such 
company held for jury. aw ne Refining Co. v. 
Sims Oil Co., Tex., 282 S. 894. 


93. Searches and Eng: RM Wis. 
1925, § 165.01, subsec. 2, par. (j), and subsection 23, 
providing for search and seizure of vehicles carry- 
ing contraband articles, on probable cause without 
warrant, do not violate provisions of cy a 
art. 1, § 11, or Const. U. S. Am end. 4, as to un- 
reasonable searches and seizures.—Wilder v. Miller, 
Wis., 208 N. W. 865. 


94. Sureties and Suretyship—Liability on Statu- 
tory Bond.—Where a bond is given to comply with 
statute, surety may not restrict its liability to suit 
contrary to the statute, as this would be contrary 
2 oe Brick Co. v. Gentry, N. C., 


95. Taxation—Assessment of Corporate Stock.— 
Corporation waived right to claim error, either in 
assessment, classificat on, or in computation from 
applying a wrong levy, in that its stock should 
have been assessed for the 5-mill tax on valuation 
under Code Supp. 1913, §*1310, instead of for con- 
solidated levy provided by section 1305, in view of 
Code 1897, §§ 1323-1325, and Code Supp. 1913, §§ 
1333a, 13 33c, where its purpose in giving valuations 
was to submit its property to assessment and to 
pay taxes at consol'dated rates, and assessments 
were made on reports and valuations —_ by chief 
executive officer and individual stockholder most 
deep.y interested, and corporation did not, under 
hs management. nor did he on his own account, 
even claim error.—Farmers’ Ins. Co. v. Linn 
County, Ia., 208 N. W. 929 


96. Torts—-Injury to Body or Mind.—An act 
which is a wrongful invasion of a legal right, and 
causes an injury to the body or mind, recogn’zed 
by reputable physicians as an injury, of which 
the act was the proximate cause, gives rise to a 
right of action against the wrongdoer, although 
there was no visible hurt at the time of the act 
comesvions of.—Johnson v. Sampson, Minn., 208 


97. Vendor and Purchaser—Assignment of Inter- 
est.—One who has agreed to buy land and made 
payment to owner, who has agreed to sell, can 
deal with it as his own, subject to vendor’s r-ghts. 
—Miner v. Zwe:fel, Ore., 245 Pac. 729. 


98. Workmen’s Compensation—Arising Out of 
Employment.—Death of emp.oyee from burns when 
burlap bag, worn by him to protect his clothing 
from o1, caught on fire while he was in toilet 
smoking contrary to orders forbidding smoking dur- 
ing working hours held not result of injury aris- 
ing out of wig —-Tiralongo v. Stanley 
Works, Conn., 133 Atl 


99.——Course of Sachin, —Injury to em- 
ployee, resu.ting in death, from assault of co- 
employee during quarrel arising from decedent’s 
attempt to direct coemployee with reference to 
manner of performing work held one arising out 
of and in ‘course of his employment,’”’ and com- 
pensable under the Workmen’s Compensation Act. 
—Fey v. Bobrink, Ind., 151 N. E. 705. 


100.——Course of Employment.—Injury to city 
marshal, regularly on duty from 8:30 a. m., to 
11 p. m., and subject to call at all hours of day 
or night, caused by necitonte® discharge of gun 
he was required to carry, while cleaning it at his 
residence held to ar'se My of and in the course 
of his employment.—Beaver City v. Industrial 
Commission, Utah, 245 Pac. 378 


101.——Death, from Fall Caused by Vertigo. 
Where employee, subsequent to injury, was killed 
whiie not in any employ by fall from ladder caused 
by attack of vertigo, his,death was compensable, 
under Workmen’s Compensation Law, 2. subds 
7, 8, if vertigo was due to original injury, not- 
withstandi ng he may have been negligent in goins 
on ladder.—Colvin v. Emmons & Whitehead, i 
215 N. Y. S. 562. 


102.——Contracting Cold.—That cold, contracted 
by exposure by employe while fighting fire on em- 
ployer’s prem’ses, made him more susceptible to 
Pneumonia, was not sufficient connection with ac- 
cident to justify meen. since accident must 
be prox’mate cause of death, or of disease which 
causes death.—Newkirk v. Golden Cycle Mining & 
Reduction Co., Colo., 244 Pac. 1019. 











